respondent's coal drill will result in a diminution of the safety of the
miners and therefore [that] the canopy requirement is inapplicable."
The judge requested that the parties submit proposed stipulations
regarding the mining height and the height of the coal drill, and, among
other things, that the Secretary furnish a scale drawing "of the canopy
design MESA contends can be used safely on the coal drill in question
under the mining height present." 5j In response, the Secretary sub-
mitted a drawing of a canopy available from the manufacturer of the
drill.  Penn Allegh responded by asserting that the design submitted by
the Secretary could not be used safely in its mine, that the judge's
prior modification decision showed that a canopy could not be used
safely, and that requiring a new modification petition would result in a
needless multiplicity of proceedings.

On February 27, 1978, the judge issued a notice of hearing and
pretrial order which stated:

The issue in this case is whether or not the canopy design proposed
by MESA could be used safely in the 4 Right section of the No. 2
mine on January 9, 1976. This issue will be determined on the
basis of the scale drawing submitted by MESA and the dimensions as
to mining height, machine height and roof support to which the
parties have stipulated.

In response to this order the Secretary filed a prehearing statement
that included a modified canopy design. This design contained structural
modifications not present in the previously submitted design.  The
Secretary stated that he was "forced" to submit the modified design
because the judge was "predisposed" to make findings, based upon the
modification case, which would not permit the coal drill to operate
safely when equipped with the canopy the Secretary originally proposed,
Prehearing a tat emeu.: at 4 (March 8, 1978).

In its response to the pretrial order Penn Allegh asserted that a
"canopy utilizing the design [originally] proposed by MESA for the ...
drill could not on January 9, 1976 and cannot now be used safely in the
4 Right Section or any other section of Allegheny No. 2 Mine." Supple-
mental Prehearing Submission, 1(14, 15, (March 15, 1978). Regarding
MESA's drawings of the modified canopy design Penn Allegh stated:

[T]his proposed design is incompetent and irrelevant with
respect to the subject violation.  Such violation must be
adjudicated on the basis of facts and conditions as they
existed at the time the alleged violation occurred. More-
over, [Penn Allegh] denies that MESA's suggested modifi-
cations in the machine and canopy design will overcome
the hazards created by equipping the subject machine with
a canopy in 47" coal. 6/

5j  The Mining Enforcement and Safety Administration (MESA) became the
Mine Safety and Health Administration (MSHA) when the 1977 Mine Act
took effect.

6J  The parties had agreed that the minimum mining height at which the
electric face equipment would have to operate was 47 inches.ion.  Capitols lack of knowledge relates only to its possible
